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|, Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

\IIRT ENBR BT GAOE e
Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(i) afy wrer @9 &1 @ A # @ A 'R wirEn A (B0 qugmr Aar s FrEr # oA Bl e @
TEY WUSMR ¥ A A I ge A H, ar il e Al SR i g g RN wram H ar [ gk d
nrer @t ufsar & v g8 8

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

() e @ A Al e ar wdw N Ml we oxoar wa d ARmir JUANT Yo HEd e WY SUIE
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported o any
country or territory outside India.

() oy gows @7 P U R R @ an (W A1 e ) Frata Rar Tar wre G ot
(c) In case of goods exported outside India export to Nepal or Bhutan;: without:

duty.
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(d) ‘Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) FaI e e () ﬁ?mrﬂ?ﬂ 2001 & frm o @ sfvta fafafde o= wen 3-8 i Q) ufol 5, ofvd
anqw & afd amew AR fRsfe & &9 ara & fae w@-ander vd afia saer @ q—<) ultrl & wrer R sidgs f‘hen
S Afey | S|S e @i 3. @ Tgcawﬁﬂ  afere aRr 36 g W FelRa o & e & wq @ e -6 A
@) ufa i &l =nfee )

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944 under
Major Head of Account.
(2) RfEsr smaea @ wWer Sief wWel™ WhH Ub GG /YA AT GWE B o WY 200/~ W QU @) iy i
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.

A 3, A IR Yo Nd i R A =qranf@wor @ gfa efie—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

gerfafad =g 2 (1) & § 9@ SFRIR & orerar &) ardid, sl & el 3 wfiar Yo, By Seure
Lo G VErae ey ~rafdmer (Rivee) @) ufwm adla qfew), segme i g@r Jfdre. TEATCA!
Hael, 3WRAT, 3gAGEIG, IoId 380016

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.

(5) 79 3R WG AEr B FrRE Be arer Pl @ el W en sl e Sien @ S N gem, dRd
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT. it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under -
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

>Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

©)() =& 3maer & g ardfer WO & WAET SEl Yo AT 3[ed AT gus faarfed g o Afer fr
T e & 10% stﬁraﬁmmﬁmﬁaaaﬁm#m% wwﬁmm%l

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”

ll.  Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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V2(GST)128 to 129/North/Appeals/2018-19

ORDER IN APPEAL

Two appeals have been filed before the Appellate Authority, under section 107 of
the Central Goods and Services Tax Act, 2017, by M/s. Dhall Exports, PO Saijpur Bogha,
Naroda Road, Ahmedabad 3820345 [for short —‘appellant’], holding GSTIN No.
24AABFD3516H1ZX againgt two impugned original orders, passed in Form GST RFD 06, the

details of which are as follows:

Sr. | Appeal No. Order no. and Date of form Period of Refund amount rejected

No. ; GST RFD 06 dispute Central State Integrated

1 V2(GST)128/North/ | MP/90/RFD-1A/ITC Ref/18-19 | September 130217 130217 | 0
Appeals/18-19 dtd 22.6.2018 2017

2 V2(GST)129/North/ | MP/91/RFD-1A/ITC Ref/18-19 | October 502090 502090 0
Appeals/18-19 dtd 22.6.2018 2017

2 The facts briefly are that the appellant, engaged in exporting screen for rotary

printing machine without payment of IGST, filed refund claims under section 54(3) of the CGST
Act, 2017. The refund claims are in respect of unutilized input tax credit in case of zero rated
supply in terms of section 54 of the CGST Act, 2017 read with 97A of the CGST Rules, 2017.
The Assistant Commissioner, CGST Division II (Naroda Road), Ahmedabad North
Commissionerate, [in short — ‘adjudicating authority’] decided the said refund by issuing the
aforementioned orders and rejected the refunds, on the following grounds:

that the invoice for export goods was issued before the date of purchase invoice;

that the refund claim filed, is in respect of inadmissible I'TC credit;

that no evidence is submitted that the goods exported, is the same that were purchased;
that credit in certain cases, were availed on consignment notes.

[a
[b
[c
[d

3, Feeling aggrieved, the appellant, has filed these appeals. against the

aforementioned impugned OIOs, raising the following averments:

o that the goods have been exported to Bangladesh without payment of duty in September
and October 2017 & they had filed refund claim under section 54;

e that the procedure pertaining to exports with the customs authority was duly complied;
e that payment of export goods have been received;

e that as per section 31 of the CGST Act, 2017, tax invoice can be issued before or at the
time of removal of goods;

e that since they had to file shipping bill with the customs authority in advance the
appellant had issued the export invoice in advance that there is no contravention of law;

e that the supplier manufacturer has opted for raising invoice at the time of removal of
goods, which is also correct and legal as per section 31 of the CGST Act, 2017,

e that the supplier manufacturer is a sister concern, having factory stuffing permission; that
the goods were stuffed in the presence of the officers; that it is evident from the tax
invoice that the goods mentioned are the same that was exported;

e the finding of the adjudicating authority that the refund application is filed for
inadmissible ITC, is not correct;

e that the adjudicating authority has allowed re-credit in the books; that if the credit itself is
inadmissible then he could not have re-credited the same;

4. Personal hearing in the case was held on 19.12.2018 wherein Shri Nirav Shah,
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invoice is to be generated; that section 31 of the CGST Act, 2017 allows him to generate invoice
before clearance of goods; that if the ITC availed is fraudulent, how come the ITC was re-
credited by the adjudicating authroity. He sought further time to file additional submissions.
Thereafter, vide letter dated 23.12.2018, received on 24.12.2018, additional submissions were
made reiterating the grounds already raised, enclosing purchase and export invoices, any copy of

GSTR-2A return.

5. [ have gone through the facts of the case, the grounds of appeal, the oral
averments and additional submissions made by the appellant. The question to be decided in this
appeals are whether the adjudicating authority, was correct in rejecting the refund, on the

grounds, which are briefly mentioned supra.

6. I find that the appellant, is basically contesting the rejection of refund on the
grounds that the purchase invoice is issued at the time of removal of goods from the supplier’s
factory, which is after the issue/generation of export invoice by the appellant, on which the

goods stand exported.

% The appellant has heavily relied upon Section 16 and 31 of the CGST Act, 2017
which was also relied upon by the adjudicating authority. Now, the appellant states that in terms
of section 31 of the CGST Act, 2017, they can issue a tax invoice before or at the time of
removal of goods for export and accordingly they have issued the invoice before the removal of
goods. It is not understood as to how the adjudicating authority finds this to be a ground for
rejection of refund. Further the appellant relying on section 16 of the CGST Act, 2017, further
states that they were in possession of tax invoice, issued by the supplier registered under the Act
and as per 16(2)(b) ibid, they had also received the goods thereby fulfilling the two conditions
prescribed in the section for availment of ITC credit. Therefore, he has contested the findings of
the adjudicating authority holding it inadmissible. Again, I find no merit in the adjudicating

authority holding the ITC credit to be inadmissible.

8. The appellant’s clarification against the finding of the adjudicating authority
questioning whether the goods mentioned in the invoice was the goods which were exported,
appears convincing. Therefore, I do not find any merit in the rejection of the refund filed under
section 54 of the CGST Act, 2017 more so when its sub section 3, clearly states that a registered

person, may claim refund of any unutilized input tax credit, at the end of any tax period. The

rejection of refund on this ground is therefore rejected and the appeal stands allowed to this

respect.

2.
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10. HUTTHAT SaRT gof & 375 e & AICRT IRIFd alih & o smar g
10. The appeals filed by the appellant stands disposed of in above terms.
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Date 2§ .1.2019

Attested

(Ving {0s€)
Superintendent (Appeal),
Central Tax,
Ahmedabad.

By RPAD.

To,

M/s. Dhall Exports,
PO Saijpur Bogha,
Naroda Road,
Ahmedabad 3820345.

Copy to:-

. The Chief Commissioner, Central Tax, Ahmedabad Zone .
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2. The Commissioner, SGST, Government of Gujarat, Rajya Kar Bhavan, Ashram Road,
Ahmedabad- 380 009.
3. The Commissioner, Central Tax, Ahmedabad North Commissionerate.
4. The Assistant Commissioner, Central Tax Division- 1. Ahmedabad North Commissionerate.
5. The Assistant Commissioner, System, Central Tax, Ahmedabad North Commissionerate.
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